J

ournal of Advanced Research
in Law and Economics

Quarterly
Volume Xl
Issue 4(50)
Summer 2020
JASERS
ISSN: 2068-696X POSHeRNG

Journal’s DOI: https://doi.org/10.14505/jarle




Summer 2020
Volume XIl, Issue 4(50)

Editor in Chief

Madalina Constantinescu
Spiru Haret University, Romania

Assistant Editor

Popirlan Cristina
University of Craiova, Romania

Rajmund Mirdala
Technical University of Kosice,
Slovakia

Editorial Advisory Board

Huseyin Arasli
Eastern Mediterranean University,
North Cyprus

Mihai Badescu
Bucharest University of Economic
Studies, Romania

Jean-Paul Gaertner
Ecole de Management de
Strasbourg, France

Shankar Gargh
Editor in Chief of Advanced in
Management, India

Anthony J. Greco
University of Louisiana-Lafayette,
USA

Arvi Kuura
Parnu College, University of Tartu,
Estonia

Piotr Misztal
Technical University of Radom,
Economic Department, Poland

Adrian Cristian Moise
Spiru Haret University, Romania

Peter Sturm
Université de Grenoble 1 Joseph
Fourier, France

Rajesh K. Pillania

Management Development Institute,

India

Russell Pittman

International Technical Assistance
Economic Analysis Group Antitrust
Division, USA

Rachel Price-Kreitz
Ecole de Management de
Strasbourg, France

Laura Ungureanu
Spiru Haret University Romania

Hans-Jiirgen WeiBbach, University

of Applied Sciences - Frankfurt am
Main, Germany

N

W

N

6

Contents:

The Range of Applying the Foreign Law in the Jordanian Judiciary
Against the Civil Proceedings Caused Due to a Crime

by Abdullah Ahmed Al-Khasilat, and Tamara Yagoub Nasrideen .. 104

The Extent of the Arbitrator's Inmunity from Civil Liability Compared
to the Judge's Immunity (Comparative Study)

by Yassin Ahmad AlQudah, and Abdullah Ahmed AlKhseilat e 11

Social Media Rumors in Time of Corona Pandemic. Why and How is Criminalized?
(Comparative Study)

by Mohamad Alshible .. 119

Legal and Organizational Issues of the Transformation
of Public Universities into Non-Profit Organizations in Kazakhstan

by Bakhyt Altynbassov, Zaure Abdukarimova, Aigerim Bayanbayeva,
and Sabit Mukhamejanuly .. 126

The Fourth Energy Transition and Development of Energy Sector in Kazakhstan

by Assem S. Baktymbet, Saule S. Baktymbet, Rakymzhan K. Yelshibayev,
Galiya S. Ukubassova, and Aisara S. Baktymbet iz 13D

Building Strategic Planning Models Based
on Digital Technology in the Sharia Capital Market

by Basrowi, and Pertiwi Utami .. 147

Culture and Mentality-Related Specifics of Implementation of the ‘Law on
Counteracting Bullying’ in the Environment of Educational Institutions

by Vitalii I. Bocheliuk, Valentyna V. Nechyporenko, Olena L. Pozdniakova,

Yuliia S. Siliavina, and Oleg O. Kyrbiatiev sis 19D
Obligation to Prove Appearer Document Authenticity

as Deelneming Claim Exception

by Agus Budianto, Jonker Sihombing, Veronica Dini Krissanti, Silvia Jamin,
Rudy Pramono, and Agus Purwanto ... 761

The Legal Pluralism in Law Education in Indonesia
by | Nyoman Putu Budiartha e 171



Summer 2020
Volume XIl, Issue 4(50)

ASERS Publishing
Copyright © 2020, by ASERS® Publishing.
All rights reserved.

No part of this publication may be reproduced,
stored in a retrieval system or transmitted in
any form or by any means, electronic,
mechanical, photocopying, recording,
scanning or otherwise, except under the terms
of the Romanian Copyright, Designs and
Patents Law, without the permission in writing
of the Publisher.

Requests to the Publisher should be
addressed to the Permissions Department of
ASERS Publishing:

apg@aserspublishing.eu

http://journals.aserspublishing.eu

ISSN 2068-696X

Journal DOI: https://doi.org/10.14505/jarle
Journal’s Issue DOI:
https://doi.org/10.14505/jarle.v11.4(50).00

15

16

Assessment of the Impact of State Regulation
of Retail Trade Networks Development on the Wholesale Sector

by V.P. Cheglov, S.V. Mkhitaryan, L.A. Danchenok, O.V. Rykalina,
and T.A. Tultaev s (1D

Internal and Cross-Border Conflict of Laws Regulation
in the United States of America

by Ivan Chumachenko .. 184

Judicial Control and Prosecutorial Supervision in the System
of Guarantees for Observing the Rights and Freedoms of a Suspect Person

by Talgat T. Dyussebayev, Aizhan A. Amangeldy, Talgat T. Balashov,

Ainur A. Akimbayeva, Kuanysh Aratuly, and Galym B. Teleuyev e 192
Formation and Development Perspectives of Eurasian Economic Union on the
Basis of Equal Relations and Strategic Development of Political Communications
by Kulyash V. Dzhumagaliyeva, Khadisha A. Aubakirova,

and Nurgul K. Demeuova ... 800

Systematization and Classification of ‘Soft Law’ Sources
in the Financial Law of Russia

by Sergey Eremin, Konstantin Lukichev, Sergey Kamolov, Elena Migacheva,
and Tatiana Vershilo ... 810

Information on Corona Virus Disease-19:
Between the Public’s Right and State’s Interests

by Hamzah, and Yusdianto ... 820

Classification of International Preferential and Regional Trade Agreements
by Viktoriia O. Holubieva ... 828

The Investigation of Peculiarities of the Occurrence of Subjective Civil Rights
in Registration of a Patent

by Svitlana lasechko, Viacheslav Puzyrnyi, Natalia Puzymna, Nataliia Kostiuk,
Iryna Bakhnovska, and Iryna Litvinova ... 844

Preconditions of Emergence and Development of Sharing Economy:
Theoretical and Civilizational Approaches

by Leysan Ishtiryakova, and Milyausha Zainullina ... 850

699


mailto:apg@aserspublishing.eu
http://journals.aserspublishing.eu/

Summer 2020
Volume XIl, Issue 4(50)

ASERS Publishing
Copyright © 2020, by ASERS® Publishing.
All rights reserved.

No part of this publication may be reproduced,
stored in a retrieval system or transmitted in
any form or by any means, electronic,
mechanical, photocopying, recording,
scanning or otherwise, except under the terms
of the Romanian Copyright, Designs and
Patents Law, without the permission in writing
of the Publisher.

Requests to the Publisher should be
addressed to the Permissions Department of
ASERS Publishing:

apg@aserspublishing.eu

http://journals.aserspublishing.eu

ISSN 2068-696X

Journal DOI: https://doi.org/10.14505/jarle
Journal’s Issue DOI:
https://doi.org/10.14505/jarle.v11.4(50).00

NI
N

N
W

The Viewpoint on Legislation and Guidelines on E-business
and E-commerce: Kazakhstan’s Approach

by Bakytgul Ismailova, Aigul Kurmanova, Tatyana Alimpiyeva, Kairat Balabiyev,
Alua Altynbekkyzy and Aidar Altynbekuly ... 856

Copyright Law Protection Competence in Paying Royalty
as Exclusive Rights Substance

by Evita Isretno Israhadi ... 863

Legal Analysis of Attempt on the Life of Internal Affairs Officer
as the Body of Criminal Offence

by Chingiz A. Issabayev, Aidos A. Yeskendirov, Zhanna B. Shayakhmetova, Bakhytbek
A. Begaliyev, and Zhanargul A. Khammetova ... 870
Public-Private Partnership in the Healthcare

and Pharmaceutical Sectors of Kazakhstan: Problems and Solutions

by Nurlyaiim T. Issatayeva, Ubaidilla M. Datkhayev, Kairat S. Zhakipbekov,
Elmira A. Serikbayeva, and Galiya Zh. Umirzakhova ... 876

Using e-Services in Slovak Criminal Proceedings
by Jaroslav Klatik, and Adrian Vasko ... 885

On the Specifics of Studying Organized Crime at the Present Stage
by Medet T. Koilybayev, and Zhanat R. Dilbarkhanova .. 897

Observing European Union Rejection of Indonesia's Crude Palm Oil Exports
from the Most Favored Nation and Quantitative Restriction Principles

by Atik Krustiyati, Sylvia Janisriwati, Novela Christine,
and Mokhamad Khoirul Huda ... 905

Commercial Activity of Agricultural Producers
by .M. Kulikov, and I.A. Minakov w913

Theory Characteristics of the Features of Law that Express Its Positive Essence

by Andriy . Lutskyi, Myroslav I. Lutskyi, and Roman P. Lutskyi 921


mailto:apg@aserspublishing.eu
http://journals.aserspublishing.eu/
mailto:apg@aserspublishing.eu
http://journals.aserspublishing.eu/

Summer 2020
Volume XIl, Issue 4(50)

Influence of Innovative Economic Model on the Development
of Cattle Breeding in Kazakhstan

by Kulshara M. Madenova, Faya A. Shulenbayeva, Maira Sh. Bauer,
Assiya Ye. Agumbayeva, and Balym K. Saginova .. 925

The Development of National and International Legislation in the Field
2 9 of Countering the Financing of Terrorist and Extremist Activities

by Zarina Muratzhan, Kakimzhan Muratzhanovich Bishmanov, and
Zhanat Rakhimzhanovna Dilbarkhanova .. 939

The Existence of People's Consultative Assembly in Indonesian State System
% 0 in the Pancasila Democracy Perspective

by Marzuki, and Roswita Sitompul .. 947

Organ Transplantation as a Form of Realization of the Right to Life:
”;; 1 A Constitutional and Legal Aspect

by Diana Shamilyevna Pirbudagova, and Sabina Mukhtarovna Veliyeva ... 951

Cloud Computing Economic Impact Modelling Using General Equilibrium Models

=9,

D4 by Cristina Popirlan, Claudiu-lonut Popirlan, and Gabriel Stoian ... 959
The Role of Trade Unions as a Subject of Social Partnership

?} ’% in the Settlement of Labor Disputes

- by Asem M. Rakhimova, and Asel K. Kaishataeva ... 967
ASERS Publishing
Copyright © 2020, by ASERS® Publishing.

Allights reserved. Approximating Ukraine’s Laws to Those of the European Union

No part of this publication may be reproduced, Concerning Meat and Meat Products Cold Chain

stored in a retrieval system or transmitted in
any form or by any means, electronic,
mechanical, photocopying, recording,
scanning or otherwise, except under the terms
of the Romanian Copyright, Designs and
Patents Law, without the permission in writing
of the Publisher.

9]
N

by Kateryna O. Rodionova, Volodymyr M. Steshenko, and Ivan V. Yatsenko ... 978

Entrepreneurship Development Trends in Perm and Sverdlovsk Region
by Marina N. Rudenko ... 993

W
V)

Requests to the Publisher should be
addressed to the Permissions Department of
ASERS Publishing:

ng. Economic and Legal Issues for Training Reserve Personnel Among the University
apg@aserspublishing.eu

Students in Kazakhstan and Foreign Countries

by Aydin I. Ryskulbekov, Zufar R. Burnayev, Kharis Sh. Vafin, Manasbay Kozhanuly,

http://journals.aserspublishing.eu
ISSN 2068-696X and Askar K. Borashev 71009

Journal DOI: https://doi.org/10.14505/jarle
Journal’s Issue DOI:
https://doi.org/10.14505/jarle.v11.4(50).00

701



mailto:apg@aserspublishing.eu
http://journals.aserspublishing.eu/

Summer 2020
Volume XIl, Issue 4(50)

Website as an E-Commerce Tool: Regulatory Technology

by Andrey Vladimirovich Ryzhik, Vladimir Lvovich Slesarev, Vitalij Anatolevich Malcev,
and Vladimir Pavlovich Kamishansky ... 1032

Integration of e-Government Bases as a Means
for Ensuring Economic (Tax) and Information Security

by Bagdat T. Seitov, Medet S. Zarkenov, Nazarbek Sh. Zhempiissov, Oleg B. Khussainov,
and Dauren P. Utepov ... 1039
On Some Challenges Faced by the Judicial Power in the Russian Federation

by Yury Alexandrovich Svirin, Vladimir Aleksandrovich Gureev, Alexandr Anatolievich
Mokhov, Liudmila Valentinovna Inogamova-Khegai,
and Sergej Nikolaevich Shestov ... 1045

Legal Regulation of the Transition of Kazakhstan to Green Economy

by Galym B. Teleuyev, Gulnura K. Kopbassarova, Bahtygul K. Chingayeva,
Nurzat Sh. Sherimova, and Zulfikar Ch. Tultabayev w1053

Cryptocurrency as Object of Regulation by Public and Private Law

by Imeda Tsindeliani and Maria Egorova ... 1060
ASERS Publishing
Copyright © 2020, by ASERS® Publishing.
Al rights reserved. , Implementation of Good Faith Principle as Efforts to Prevent the Business Disputes
by Elisabeth Nurhaini Butarbutar w139

No part of this publication may be reproduced,
stored in a retrieval system or transmitted in
any form or by any means, electronic,
mechanical, photocopying, recording,
scanning or otherwise, except under the terms
of the Romanian Copyright, Designs and
Patents Law, without the permission in writing
of the Publisher.

Requests to the Publisher should be
addressed to the Permissions Department of
ASERS Publishing:
apg@aserspublishing.eu

http://journals.aserspublishing.eu

ISSN 2068-696X

Journal DOI: https://doi.org/10.14505/jarle
Journal’s Issue DOI:
https://doi.org/10.14505/jarle.v11.4(50).00



mailto:apg@aserspublishing.eu
http://journals.aserspublishing.eu/

Call for Papers
Volume XI, Issue 5(51) and 6(52), Fall 2020

Journal of Advanced Research in Law and Economics

Journal of Advanced Research in Law and Economics is designed to provide an outlet for theoretical and
empirical research on the interface between economics and law. The Journal explores the various understandings
that economic approaches shed on legal institutions.

Journal of Advanced Research in Law and Economics publishes theoretical and empirical peer-reviewed
research in law and economics-related subjects. Referees are chosen with one criterion in mind: simultaneously,
one should be a lawyer and the other an economist. The journal is edited for readability both lawyers and
economists scholars and specialized practitioners count among its readers.

To explore the various understandings that economic approaches shed on legal institutions, the Review
applies to legal issues the insights developed in economic disciplines such as microeconomics and game theory,
finance, econometrics, and decision theory, as well as in related disciplines such as political economy and public
choice, behavioral economics and social psychology. Also, Journal of Advanced Research in Law and Economics
publishes research on a broad range of topics including the economic analysis of regulation and the behavior of
regulated firms, the political economy of legislation and legislative processes, law and finance, corporate finance
and governance, and industrial organization.

Its approach is broad-ranging with respect both to methodology and to subject matter. It embraces
interrelationships between economics and procedural or substantive law (including international and European
Community law) and also legal institutions, jurisprudence, and legal and politico — legal theory.

The quarterly journal reaches an international community of scholars in law and economics.
Submissions to Journal of Advanced Research in Law and Economics are welcome. The paper must be an
original unpublished work written in English (consistent British or American), not under consideration by other

journals.

Invited manuscripts will be due till 15! of June 2020, and shall go through the usual, albeit somewhat
expedited, refereeing process.

Deadline for submission of proposals: 15t of June 2020

Expected Publication Date: September 2020

Web: http://journals.aserspublishing.eu
E-mail: jarle@aserspublishing.eu

Full author’s guidelines are available from:  http://journals.aserspublishing.eu/jarle/about

703


http://journals.aserspublishing.eu/
mailto:jarle@aserspublishing.eu
http://journals.aserspublishing.eu/jarle/about

Volume XI, Issue 4(50), Summer 2020
JASERS
Publishing
DOI: https://doi.org/10.14505//jarle.v11.4(50).07

Implementation of Good Faith Principle as Efforts
to Prevent the Business Disputes

Elisabeth Nurhaini BUTARBUTAR
Universitas Katolik Santo Thomas, Medan, Indonesia
elnurbutar.stthomas@gmail.com

Suggested Citation:

Butarbutar, Elisabeth Nurhaini. Implementation of Good Faith Principle as an Efforts to Prevent the Business Disputes,
Journal of Advanced Research in Law and Economics, Volume XI, Summer, 4(50): 1131 - 1136, DOI:
https://doi.org/10.14505//jarle.v11.4(50).07. Available from: http://journals.aserspublishing.eu/jarle/index

Article’s History:

Received 14t of March, 2020; Received in revised form 6t of April, 2020; Accepted 15t of May, 2020;
Published 30t of June, 2020.
Copyright ©2020, by ASERS® Publishing. All rights reserved.

Abstract:

This study seeks to analyze the principle of good faith as a preventive measure in business disputes by comparing international
perspectives on good faith and regulations in Indonesia. This study was conducted with normative means that in analyzing
data used by observing the applicable regulations, logical means in analyzing the data always uses logic and should not
conflict between one data with another data. Systematic means, in analyzing analyzed data must remain in the applicable
legal system. The study results show that the implementation of the principle of good faith in a credit contract can prevent
business disputes, if the terms and achievements/obligations that arise in the contract are formulated in a balanced way
between the interests of the bank and the consumer so that the wishes agreed upon in the contract are truly realized and
desired by the debtor and the right of the lender to collect the credit repayment can be fulfilled in accordance with goodwill.

Keywords: Good Faith, Business Contract, Business Disputes, Preventive Efforts.
JEL Classification: K0O; K30; A20; 121.

Introduction

Business relations is one form of legal relationship that gives birth to rights and obligations in the field of
legal property that occur due to contracts or agreements. The contract starts from the differences of interests that
are reunited which are then framed by legal instruments so that it binds the parties (Hernoko, 2008; Hernoko, 2016).
As a system, contract law is built on the existence of several legal principles. The position of the legal principle is
the basis for strengthening the strength of the contract law. Juridically, the principle of contract law is recognized in
Article 1338 paragraph (1) of the Civil Code which states that all contracts made legally apply as laws for those who
make them. Based on these provisions, contract law contains the principle of consensuality, the principle of freedom
of contract and the principle of binding (pacta sunt servanda). These three principles become the main pillars of the
establishment of contract law buildings.

Contract between two parties raises the rights in one party and its obligations on the other party which can
be assessed with money. In the context of credit contract, it is a business activity that raises rights and obligations
between the bank as a creditor and consumer that the recipient of the credit facility. As it is known that one of the
functions of the bank is to distribute funds to the community through credit. In standard contracts, tend to abuse the
condition (undue influence) of consumers who are in a bargaining position under the creditor, so that it often causes
disputes in the business contract. A standard contract is an agreement in which the content is determined by a
priory party. Standard contract or also known as law quasi or particuilere because it has binding strength that
inevitably must be obeyed.

In terms of its benefits, the standard contract is aimed at cost and time efficiency efforts, especially in making
complex contracts. The tendency to justify all means to bring profit into problems in business relations, because
business people often do not pay attention to the principle of good faith in carrying out its activities only to achieve
the goal is profit, which could cause harm to the other party. Unbalanced circumstances or unequal circumstances
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between the two parties have the potential to be used (undue influence). Unbalanced circumstances occur when
one of the parties has an unbalanced position either economically, or psychologically potential to misuse the
stronger party's position in the contract. This study seeks to analyze the principle of good faith as a preventive
measure in business disputes by comparing international perspectives on good faith and regulations in Indonesia.

Literature Review

1. Contract as the Basis for Business Relations

Business contracts can be said to be lawful if they meet the legal requirements of the agreement stipulated
in Article 1320 of the Civil Code, which is agreed to those who commit themselves, are capable of making an
agreement, a certain thing and a reason that is lawful. Business relations is one form of legal relationship that gives
birth to rights and obligations in the field of legal property that occur due to contracts or agreements. The contract
starts from the differences of interests that are reunited which are then framed by legal instruments so that it binds
the parties (Hernoko, 2008).

Article 1313 of the Civil Code, states that a contract is an act in which one or more people tie themselves to
one or more people. According to classical theory, a contract is a two-sided legal action (een tweezijdige
overeenkomst) based on an agreement to cause legal consequences. A two-sided legal action is defined as a legal
act which includes an offer (aanbod) from one party and acceptance (aanvaarding) from the other party.

The principle of freedom of contract is based on the assumption that law grants humans or individuals to
freedom to determine what they want to agree on. Freedom to contract is the "spirit" of a contract, which is based
on the awareness that only the parties know their need to make contractual or contractual relationships. The
principle of consensuality determines the momentum of birth and the binding of the contract, that is, when the
contractis reached or the agreement of the content and terms of the contract is reached. If the parties have reached
an agreement of intentions, the contract made becomes binding as a law for those who give an agreement,
therefore the principle of binding force of the ontract as a law is basically a consequence and implementation of the
principle of consensuality. As a result, the contract cannot be withdrawn, except by agreeing to both parties.
However, if it is connected with Article 1321 of the Civil Code, then the agreement or agreement becomes flawed
if the agreement occurs because of three factors that cause a disability, namely, oversight or error (dwaling),
coercion (duress), or fraud (bedrog). In the Law of Contract, there are four factors which cause disability, namely
mistake (durability), duress (coercion), fraud and undue influence (misuse of circumstances.

2. Principle of Good Faith in Business Contracts

The legal principle is a basic norm that is general in nature, so that it should not be considered a concrete
legal norm but must be seen as general basics or instructions for applicable law. This means that the formation of
law must be oriented to the principle of law. Scholten simply stated in his book Mertokusumo (2007), the principle
of law is the tendencies required by the view of decency on law as general characteristics with all its limitations as
a general disposition, but should not necessarily exist.

The principle of good faith in contractual relations is regulated in Article 1338 paragraph (3) which says "the
contractt must be carried out in good faith." The meaning of this good faith is related to Article 1339 of the Civil
Code which states " That the contract is not only binding on matters expressly stated in it, but also for everything
that according to the nature of the contractt is required by propriety, custom or law ". Normative rules regarding
good faith in Article 1338 paragraph (3) jo. 1339 of the Civil Code basically regulates the implementation of contracts
not solely based on what is explicitly agreed in the contract, but must pay attention to propriety, customs and laws.
According to Yahya Harahap (1992), proper contract implementation means carrying out obligations (see also, Fu-
min, 2003; Peng, 2015; Lian-heng, 2010)

Good faith is one of the most important joints in contract law which is defined as implementing contracts by
relying on the norms of decency and decency (Subekti, 1996; Sewu, 2019). The obligation to implement contracts
based on good faith has been universally recognized in the principles of international contract law. International
recognition is the consideration of the 1969 Vienna Convention which determined that "the principles of free consent
and of good faith and the principle of pacta sunt servanda rule are universally recognized” (see, Villiger, 2009;
Linderfalk, 2007; Aust, 2006). Also, inside of The International Institute for the Unification of Private Law
(UNIDROIT) article 1.7. determined that “each party must act in accordance with good faith and fair dealing in
international trade” and “the parties may not exclude or limit their duty” (see, Peters, 2017; Burman, 1995).
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Methods

In general, the aim of the research is to obtain answers to the problems raised. This research is a normative
legal research, namely research in the field of law that aims to find a legal method or das sollen, which in this study
aims to find how the good faith principles are formulated in a credit contract, and know that the implementation of
the principles of good faith in business contracts can avoid dispute occurrence.

The secondary data needed in this study is sourced from a banking credit contract which is always made in
written form by for the sake of the efficiency and effectiveness and also in the credit contract, containing all the
wishes of the parties, their rights and obligations as well as the conditions for fulfilling these rights and obligations.
In this study, two types of credit contracts are determined, namely credit contract of the Bank Mandiri as a state-
owned bank, and credit contract of the Bank Bukopin as a privately-owned bank.

Secondary data collection is done by studying documents, namely by identifying and collecting and
systematizing all regulations relating to the problem. The data obtained were analyzed normatively, logically,
systematically. Normative means that in analyzing data used by observing the applicable regulations, logical means
in analyzing the data always uses logic and should not conflict between one data with another data. Systematic
means, in analyzing data analyzed must remain in the applicable legal system.

Results

1. Formulation of the Good faith Principle in the Credit Agreement

As a legal system, the legal structure of the agreement contains a number of legal principles which are
fundamental to the building of the treaty law. Therefore, the study of treaty law cannot be separated from the
existence of principles or legal principles that underlie the building of the legal contract. The definition of good faith
is objectively formulated in Article 1338 paragraph (3) of the Civil Code, that an agreement must be carried out in
good faith, because this principle refers to unwritten objective norms, namely what constitutes a general
presumption of proper behavior in the implementation of the contract.

Good faith must objectively be understood as the implementation of the contract not only depends on the
clause that has been formulated but must also be done properly and reasonably (redelijkheid en billijkheid) (see,
Hesselink, 2010). For reasons of efficiency and effectiveness, the standard agreement grows as a form of credit
contract has been standardized in the form, and printed in large quantities so that it is easy to provide at any time
if needed. The credit agreement arguably has been standardized into a standard agreement fulfill the element of
agreement which is one of the legal requirements to make an agreement in Article 1320 of the Civil Code. Similar
to the Law of Contracts, this is a legitimate element of the agreement, in addition to the existence of considerations
given in exchange for the promimises of the parties, legally competent parties to the agreement and a legal subject
matter (Raphael, 1962).

Conformance of will is an essential principle for the occurrence of an agreement and has a relationship with
the principle of binding (principle of pacta sunt ser vanda) and the principle of good faith (see, Davison-Vecchione,
2015). This means, only contracts that are made legally in the sense that they are made in agreement that are
binding as a law, or only agreements that are desired together can be carried out in accordance with good faith. In
contrast to Article 1320 of the Civil Code, it only mentions the legal element of making a contract, whereas in The
Law of Contracts, it determines every contract must begin with an offer, which is a proposal to enter into a contract,
made by offeror, and acceptance, which shows the willingness of the person to whom the offer is made to take the
terms offered so that the four elements are legitimate the contract must have existed since the bargaining terms
(Raphael, 1962).

In connection with that, Darus (1990) once stated, that a standard agreement in juridical-theoretical terms
does not have binding power because it does not fulfill the element of agreement as specified in Article 1320 of the
Civil Code in conjunction with Article 1338 paragraph (1) of the Civil Code, the consequences of which are related
to the principle of itika is good in Article 1338 paragraph (3) of the Civil Code. The standard agreement cannot be
carried out in accordance with the good agreement. F.A.J. Gras (1984) stated that standard contracts grow and
develop in modern societies that use organization and planning as a pattern of life, which the contents of the
standard agreement, have been planned by interested parties so that what they want becomes reality.

The principle of civil law recognizes legal subjects as supporters of rights and obligations. Therefore,
according to the principle of balance, there are no legal subjects known to have rights without obligations.
Accordingly, treaty law considers that the parties making the agreement must jointly consider the rights and
obligations between the parties. This causes the demand for good faith in carrying out the contract must always be
concreted together by both parties. Therefore, good faith must always be in personal mind, before making a
contract, but as it should be a contract must be agreed in the sense that there is a match between the parties
offering credit with credit users, so that such contracts that can be implemented in accordance with good faith. The
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principle of good faith should be formulated as an attitude or behavior to uphold the agreement to give the opponent
the promise of what is his right and not look for loopholes to break away from what has been promised based on
propriety and rationality.

Associated with the consideration requirements as an element of contract validity in The Law of Contracts,
which is interpreted as a person's consideration to surrender legal rights by one of the parties in exchange for
promises from the other party as a will, the good faith as a basis for the consideration required must be fulfilled
before giving the will to make a contract. Thus, although it is mentioned in Article 1338 paragraph (3) that the
contract must be carried out in accordance with good faith, but good faith should be carried out before making the
contract as a form of consideration to make or not make a contract. Thus, the formulation of the principle of good
faith in a contract must be interpreted in two ways, namely the formulation of good faith before making a contract
in the subjective sense which is an inner attitude or a state of the human spirit, in the form of honesty to make
contracts and good intentions in an objective sense which refers to the norm applicable, in the sense that the
contract is carried out in accordance with the norms that have been agreed in the contract as well as those
applicable based on propriety and suitability in the community.

2. Good Faith Principle as an Effort to Prevent Business Disputes

The nature of good faith meant here is that in carrying out the contract, the parties take into account the
interests of the opposing party. The requirement to take into account the interests of the opposing party is seen
from the exercise of the rights and obligations arising from the contract. In case of banking contracts, the results of
the study showed that credit contracts in the standard form often did not include the interests of consumers because
they were considered to be in conflict with the interests of the banks. Standard contracts compiled unilaterally by
the bank often contain promises that are very detrimental to the consumer because the contract is made without
the rights of consumers and disputes that occur in the fulfillment of their achievements are basically always
submitted to the court that has been determined by the bank so that it tends give an impartial verdict.

The conditions contained in the credit contract further highlight the obligations of the consumer by negating
his rights as a party to the agreement. Therefore, good faith from the bank are considered non-existent, because
they are related to the implementation of consumer obligations.This can be seen from the conditions stated in the
contract, such as the debtor's obligation to authorize creditors to use funds obtained from disbursing credit facilities,
the obligation to provide all data and information and become the property of creditors, the obligation to prioritize
payments in accordance the agreed amount includes fines and other obligations arising from the agreement, as
well as the creditor's right to adjust payments arising from the occurrence of monetary policy

Related to the will in Article 1320 jo Article 1338 paragraph (1) of the Civil Code, the occurrence of conditions
that have been formulated unilaterally by the bank, basically are not always in accordance with the wishes of
consumers, but only in accordance with the wishes of banks as credit providers. Consumer obligations arising from
the credit agreement are formulated by the bank without prior discussion with the consumer, but consumers are
only required to sign at the place prepared in the contract form prepared by the bank which is considered as a
formal requirement that there has been a will.

The definition of conformity of the will in the contract should be described as a statement of the will of the
party offering the offer and the recipient of the acceptance jointly providing his will. According to classical theory,
an agreement occurs, is when an agreement occurs. Regarding this matter, it is often questioned at the moment of
agreement between the two parties. One of the free elements contained in Article 1338 paragraph (1) of the Civil
Code, is free to make the terms of the agreement, and free to choose which law applies to the parties in the event
of a dispute in the future. Theoretically, the principle of freedom to give will is formally fulfilled by signing an
agreement. But is materially if based on interests or considerations before making a credit contract basically, the
freedom to give the will does not exist, because the will that has been formulated in the credit contract, more
regulates the interests of the bank.

The tendency of the banking does not provide an opportunity for consumers to give their will freely in a
standard contract, can lead to disputes in the contract. If related to Article 1321 of the Civil Code, error and misuse
(undue influence) that grows and develops in jurisprudence as a factor that causes the disability of the will, it is
assumed that there is an error/error and the abuse of the state (undue influence) causes no fulfillment of the
agreement element that is not fulfilled as an element of validity of the contract (see, Nievod, 1993; Chen-Wishart,
1994).

Errors occur when a person in making a covenant does not get a clear/real picture of his desires. So an
error assumes a state of ignorance. The assumption of ignorance at the time of the contract but known after the
contract can occur if the debtor is not given the freedom to determine his will in the sense of not understanding the
rights and obligations arising from the agreement signed. In relation to the standard conditions in the credit contract,
the terms that arise in the contract that have been formulated previously by the bank, are not always understood
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by consumers. Debtor's lack of understanding of the performance that arises in the contract is one of the factors
causing defaults as a cause of business disputes.

Undue influence known in the Law of Contract, and in jurisprudence by using the term misbruik van
omstandingheden occurs when one party has a superior situation. This superior situation can be seen in terms of
psychological or economic terms of the parties that are not balanced. Psychologically and economically, the debtor
is generally in a lower position than the bank, because the interests of the debtor are in dire need of credit while
the bank providing credit facilities is in a superior position so that it has the potential to be abused by an opposing
party whose position is superior.

Therefore, it is often said that in a standard contract, it tends to cause undue influence, because the
consumer cannot not always consider the obligations arising from a contract which tends to burden the consumer
even though from the bank; it is always said that the birth of the contract, in a standard contract there is no abuse
of circumstances, because consumers are given the freedom to accept or reject the conditions specified in the
contract.

Undue influence as defects in the will or agreement are realized after the agreement occurs. It becomes a
problem if it has been given the will according to Article 1320 of the Civil Code, the contract is valid and has binding
power to the consumer in accordance with the principle of panda sunser vanda, as a result the contract must be
implemented in good faith.

In practice, basically, the judge makes decisions in the face of error/misguidance and undue influence as a
factor in the cause of the defect of the will given by completely ignoring the conditions in the standard contract, or
rejecting all the conditions, or also adjudicating cases based on good faith and decency. The formulation of the
principle of good faith is not always formulated concretely through the fulfilment of the rights of the creditor with the
exercise of rights by the debtor, but as a principle it is abstract in nature. It must be interpreted as an attitude and
honesty to produce conformity between parties. As an absolute requirement for make a contract, the will can be
implemented in accordance with what has been mutually agreed upon, and must also be carried out in accordance
with local customs and propriety as mentioned in Article 1339 paragraph (1) of the Civil Code. Thus, the principle
of good intention to carry out the contract as mentioned in Article 1338 paragraph (3) of the Civil Code, should have
existed before entering into the contract as well as the requirement for consideration as an element of contract
validity in The Law of Contracts, which is interpreted as a basis for considering making a contract. Such
considerations form the basis of a contract that engenders the will to make or not make a contract.

Conclusion

In a credit contract, which is standard in nature tends to formulate conditions that are more favorable to the
bank and do not pay attention to the interests of the consumers appear by only formulating consumer obligations,
without regulating their rights so that the obligation to carry out the principle of good faith is only borne by
consumers. Therefore, achievements/obligations arising from the agreement even though it has been formulated
in such a way, often cannot always be carried out by the debtor voluntarily. The implementation of the principle of
good faith in a credit contract can prevent business disputes, if the terms and achievements/obligations that arise
in the contract are formulated in a balanced way between the interests of the bank and the consumer so that the
wishes agreed upon in the contract are truly realized and desired by the debtor and the right of the lender to collect
the credit repayment can be fulfilled in accordance with goodwill.
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